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Docket No. 66268

THE PROCTOR SHOP, INC.,

vs.

Petitioner,

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DO(^KET ENTRIES.
1932

May 14—Petition received and filed. Taxpayer no-

tified. (Fee paid)

May 16—Copy of petition served on General

Counsel.

July 12—Answer filed by General Counsel.

Sept. 2—Copy of answer served on taxpayer—Cir-

cuit Calendar.

1933

Aug. 5—Hearing set 9/25/33, Portland, Oregon.

Sept. 20—Application for subpoena duces tecum

filed by General Counsel.

Sept. 20—Subpoena duces tecum issued to M. H.

Holtz.
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1933

Sept. 28—Hearing had before C. R. Arundell, Di-

vision 7—submitted. Consolidated with

58909. Briefs due Nov. 10, 1933—without

exchange.

Oft. 20—Transcript of hearing 9/28/33 filed.

Nov. 8—Brief filed by taxpayer.

Nov. 8—Motion for extension to Dec. 20, 1933 to

file findings of fact and brief filed by

General Counsel. 11/9/33 granted.

Dec. 20—Brief filed by General Counsel.

1934

Jan. 30—Motion for leave to file a reply brief, brief

tendered, filed by taxpayer. 1/31/34

granted.

Feb. 15—Motion for leave to file a reply brief, brief

tendered, filed by General Counsel. 2/20/34

granted.

May 16—Findings of fact and opinion rendered

—

C. R. Arundell, Division 7. Decision will

be entered under Rule 50.

June 15—Notice of settlement filed by General

Counsel.

June 18—Hearing set July 11, 1934 under Rule 50.

July 3—Consent to settlement filed by taxpayer.

July 11—Decision entered—C. R. ArundeU, Di-

vision 7.

Oct. 5—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by General Counsel.

Oct. 16—Proof of service filed by General Counsel.
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1934

Dee. 4—Motion for extension to Feb. 5, 1935 to

complete and transmit record filed by

General Counsel.

Dec. 4—Order enlarging time to Feb. 5, 1935 to

prepare evidence and deliver record

entered.

Dec. 13—Agreed praecipe with proof of service

thereon filed by General Counsel. [1*]

United States Board of Tax Appeals

Docket No. 66268

THE PROCTOR SHOP, INCORPORATED,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commisioner of Internal Revenue in his notice of

deficiency (IT:AR:E-4 FBR-60D) dated March 21,

1932, and as a basis of its proceeding alleges as

follows

:

1. The petitioner is a corporation with its prin-

cipal office at 331 Washington Street, Portland,

Oregon.

•page numbering appearing at the foot of page of original certified

Transcript of Record.
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2. The notice of deficiency (a copy of which is

attached and marked Exhibit ^'A") was mailed to

the petitioner on March 21, 1932.

3. The taxes in controversy are income taxes for

the fiscal year ended January 31, 1930, and for

$681.74, all of which is in dispute. [2]

4. The determination of tax set forth in the said

notice of deficiency is based upon the following

error

:

The tax liability asserted on the basis of the

revised deficiency for tax year, is over-stated to the

extent of $658.35, because of the erroneous disal-

lowance of deductions claimed for the tax year, as

hereinafter stated.

5. The facts upon which the petitioner relies as

the ])asis of this proceeding are as follows

:

The petitioner was organized and incorporated

under the laws of the State of Oregon on October

6, 1927, after having purchased the assets of Proc-

tor's, Incorporated, as of September 30, 1927. Peti-

tioner established a fiscal year ended January 31st

and its accounts have been kept and its income tax

returns rendered on that basis since its organiza-

tion in October, 1927.

When the petitioner was organized it issued

$1,000 in common stock and $99,000 was loaned to

it by Aaron Holtz, to whom Debenture Preference

Stock was issued in that amount. The certificate

evidencing this so-called stock specifically specified

that 6% interest per annum was to be paid to Mr.

Holtz on the $99,000 secured from him, said in- [3]
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terest to be payable quarterly before auy dividends

were paid on the common stock. The petitioner lias

at all times considered this $99,000 as being a loan

to it and has consistently since its organization

credited to ^Ir. Holtz on its books monthly with

interest at 6' < on this amount of indebtedness and

deducted same as an expense. The amount of such

interest accrued on its books and paid to Mr. Holtz

during the taxable period ended January 31, 1928,

amounted to $5,940.00. This amount which was

in turn deducted on the tax return was allowed as

a deduction by the examining revenue agent but

respondent has disallowed said deduction on the

erroneous assumption that it represented a dividend.

Said interest was credited monthl}- and was in-

cluded in the income tax return rendered by said

Aaron Holtz as interest received by him.

WHEREFORE, petitioner prays that this Board

may hear the proceeding; that it be held by the

Board that the error above mentioned was made by

respondent; and for such other relief as may ap-

pear equitable and proper as this cause progresses.

ROSCOE C. NELSON,
Counsel for Petitioner,

800 l^acific Building,

I^ortland, Oregon.

W. W. SPALDING,
Counsel for Petitioner,

Tower Buidling,

Washington, D. C. [4]



8 Comm. of Internal Revenue vs.

STATEMENT.
IT:AR:E-4

FBR-60D
In re : The Proctor Shop, Incorporated,

331 Washington Street,

Portland, Oregon.

Tax Liability

Fiscal Year Ended—Jaimary 31, 1930.

Tax Liability—$681.74.

Tax Assessed—None.

Deficiency—$681.74.

The deficiency shown herein is based upon the

report dated December 5, 1931, a copy of which was

furnished you under date of December 11, 1931, as

revised by conference report dated February 2,

1932, furnished you on February 11, 1932, which is

made a part of this letter.

Inasnuich as the issue involved for the taxable

year ended January 31, 1930, is now under con-

sideration by the United States Board of Tax Ap-

peals for the prior year, it is apparent that nothing

could ]:>e accomplished by affording you an oppor-

tunity to discuss your case before mailing formal

notice of final determination as provided by section

272(a) of the Revenue Act of 1928.

[Endorsed] : May 14, 1932. [7]
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[Title of Coiu't and Cause.]

ANSWER.

The Commissioiiei' of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, in answer to the petition of

the al)ove-nanie(.l taxpayer, admits and denies as

follows

:

1

.

Admits the allegations contained in paragraph

1 of the petition.

2. Admits the allegations contained in para-

graph 2 of the petition.

3. Admits the allegations contained in para-

graph 3 of the petition.

4. Denies the assignments of error contained in

paragraph 4.

5. Denies the allegations contained in para-

graph 5 and subparagraphs contained thereunder.

Denies generally and specifically each and every

allegation contained in the petition not hereinbefore

admitted, qualified oi* denied.

WHEREFORE, it is prayed that taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue

Of ( 'ounsel

:

B. N. COON,
F. S. GETTLE,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed]: July 12, 1932. [8]
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[Title of Court and Cause.]

Docket Nos. 58909, 66268.

Promulgated May 16, 1934.

FINDINGS OF FACT AND OPINION.

1. Petitioner issued so-called "debenture

preference stock" which is determined to be

evidence of indebtedness rather than stock, and

the payments made thereon at the rate of 6

percent per annum are held to be deductible

as interest paid.

2. The evidence establishes that amounts

equal to 2% percent of gross sales allowed by

respondent as additions to reserve for bad debts

are insufficient to cover actual bad debts, and

that additions equal to 4 percent of gross sales

as claimed hy petitioner represent reasonable

additions to the reserve.

Roscoe C. Nelson, Esq., for the petitioner.

Warren F. Wattles, Esq., for the respondent.

These proceedings, duly consolidated for hearing,

involve deficiencies in income tax for the fiscal

years ended January 31, 1929 and 1930, in the

respective amounts of $3,878.99 and $681.74. A
salary question raised by the pleadings was aban-

doned by petitioner at the hearing, leaving for

determination the question of the amounts de-

ductible as additions to a reserve for bad debts for

the period ended January 31, 1928, and the fiscal

year ended January 31, 1929, and whether amounts

accrued and deducted as interest were allowable
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as such or constituted dividends on preferred stock.

Xo deficiency has been asserted for the period ended

January 31, 1928, but it is involved here by reason

of the fact that petitioner claims to have sustained

a net loss for that period which is carried over

and used as a deduction for the succeeding year.

FINDINGS OF FACT.
Petitioner is an Oregon corporation organized on

October 6, 1927. Upon its organization it pur-

chased the assets of an existing business known as

l^roctor's, Incorporated, which was engaged in

selling ready to wear women's apparel on the in-

stallment basis. Petitioner took over the assets and

business as of October 1, 1927, and continued to

conduct the business on the instalhuent basis. [9]

Prior to tlie organization of petitioner several

conferences were bekl ])etween M. H. Holtz, who

became president of petitioner, liis father, Aaron

Holtz, and the attorney for the petitioner on the

question of financing tlie new enterprise. Aaron

Holtz was willing to lend the necessary funds to the

contemplated organization, but was not willing to

accept stock because he desired to be assured that

his advances would be repaid, and he also wanted

a definite income from the funds. It was deemed

inadvisable to issue bonds to cover the loans, as

that would affect the credit of the corporation. It

was finally decided by the attorney for the petitioner

to have the new corporation issue a form of ''deben-

ture preference stock" to Aaron Holtz as evidence
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of the amounts advanced by him. The conclusions

of the attorney were set forth in a letter to M. H.

Holtz, reading in part as follows:

I have, therefore, reached the conclusion

that the best solution would be to create a form

of obligation, which we will call for want of a

better name, ''debenture preference stock."

While the certificates will be called "stock",

you will understand that it is not stock in any

real sense. Labels are of little significance. A
mortgage, for instance, remains a mortgage

even though it may be in the form of a deed.

The advantage of calling it "stock" is that in

your statements to banks and mercantile agen-

cies you need not list it as a liability, because,

under the plan I am suggesting, while it will

represent a liability as between the corporation

and Aaron Holtz, it will not be a liability inso-

far as concerns the banks and mercantile credi-

tors, because I understand from my talk with

him that Aaron Holtz is willing that the banks

and mercantile creditors, in the event of insol-

vency or liquidation take precedence over him.

He in turn will take precedence over stock-

holders.

The so-called "stock certificates" will provide

definitely for the payment of interest whether

profits are earned or not, so that except for

the fact that Aaron Holtz waives his right to

share with other creditors until they have been

paid, he will be entitled to a definite interest
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return, and the failure to pay this interest will

place him in position to sue the corporation for

the principal amount represented by the certi-

ficates. As a stockholder, of course, he would

have no such right.

Petitioner's articles of incorporation filed with

the corporation department of ihe State of Oregon

on October 6, 1927, state that the authorized capital

stock consists of 10 shares of common stock of the

par value of $100 each, and 990 shares of preferred

stock of the par value of $100 each. The preference,

rights, privileges, and restrictions on each class of

stock are described as follows in the articles of

incorporation

:

The capital stock of this corporation shall be

$100,000.00 di\aded into the following classifi-

cations :

(a) Debenture preference stock of which

there shall be 990 (nine hundred and ninety)

shares of the par value of $100.00 (One Hun-

dred Dollars) each, aggregating $99,000.00 ; and

(b) Common stock of which there shall be

10 (ten) shares of the par value of $100.00

(One Hundred Dollars) each, aggregating

$1,000.00. [10]

Said debenture preference stock shall be en-

titled to cumulative interest at the rate of six

per cent per annum, payable quarterly, com-

mencing October 1, 1927, before any dividends

are paid on the common stock, and the com-

mon stock is entitled to all dividends in excess
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of said six per cent. In the event of the dissolu-

tion of the corporation or distribution of its

assets, the debenture preference stock out-

standing at that time shall first be paid at par,

plus all accumulated unpaid interest, and the

remainder of the corporate assets shall be di-

vided ratably among the holders of the com-

mon stock. The voting power at any stock-

holders' meeting shall be confined exclusively

to holders of conunon stock. The corporation

shall reserve the right to redeem any number or

all of the certificates of debenture preference

stock at par plus accumulated interest at any

time after December 1, 1927. The said corpora-

tion shall be bound to redeem monthly, begin-

ning December 1, 1927, debenture preference

stock of the par value of $1500.00 (Fifteen

Hundred Dollars) as a minimum. Such retire-

ment, unless same be incidental to liquidation,

shall follow the certificates in numerical order.

In the event of the issuance of new certificates

upon surrender of original certificates, such new

certificates shall take the place of those ori-

ginally issued insofar as the order of redemp-

tion is concerned. Failure of said corporation

for a period of two years to pay any quarterly

interest hereon, as same becomes due and pay-

able, shall render the corporation in default

as to such payment and entitle the owners of

certificates as to which delinquenc}^ occurs,

to declare the principal amount of such certifi-

cates due and to institute action against the
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corporation for the par value of said certi-

ficates and the accumulated interest thereon.

The rights of the holders of debenture prefer-

ence stock shall, however, be limited in the fol-

lowing respect : In the payment of their several

claims all general creditor.^ shall rank superior

to the holders of debenture preference stock,

but all holders of debenture iDreference stock

shall rank pari passu with each other and supe-

rior to holders of any other class of stock of

the corporation.

Upon incorporation 990 shares of the stock

described as debenture preference stock were issued

to Aaron Holtz. The stock certificates for such stoclc

contained on the face of them the provisions above

quoted from tlie articles of incorporation.

In its annual report to the state corporation

department for the year ended January 31, 1928,

petitioner reported its authorized capital stock to

consist of 10 shares of common stock and 990 shares

of debenture preference stock, each of the par value

<.f $100 per share.

Amounts representing 6 percent per annum on

the amount of $99,000 were paid by petitioner to

Aaron Holtz, and accrued on its books for the period

ended Januarv 31, 1928, and the fiscal years ended

Januar}^ 31, 1929 and 1930. The amounts so paid

and accrued have been claimed as interest deduc-

tions by petitioner and have been disallowed as

deductions by the respondent.



16 Comm. of Internal Revenue vs.

Among the assets which petitioner acquired at

October 1, 1927, from its predecessor were accounts

receivable which aggregated $124,686.36. At that

time it was determined that at least 121/2 percent of

such receivables were worthless and petitioner was

allowed [11] a discount ofuial to that percentage

amounting to $15,585.79, the result of which was

that petitioner paid $109,100.57 for the accounts

In making its opening entries petitioner entered

the accounts receivable at the face amount of $124,-

686.36 and credited the discount of $15,585.79 to a

reserve for bad debts. Petitioner established a fiscal

year basis ending January 31 for filing its income

tax returns.

Throughout the years here involved petitioner

followed the practice of charging against its re-

serves for bad debts the amount of those accounts

ascertained to be worthless, and crediting to the

reserve an amount equal to the total of those ac-

counts upon which no pajanents had been made

for four months or more and w^hich it classified as

doubtful accounts. The figures for the several years

are as follows:

1928 1929 1930

Initial reserve $15,585.79 $18,369.94 $22,518.55

Bad debts 15,636.98 12,812.81 21,331.71

Balance in reserve ' 51.19 5,557.13 1,186.84

Doubtful accounts 18,369.94 22,518.55 21,171.56

Added to reserve 18,421.13 16,961.42 19,984.72

^Deficit.
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Petitioner's gross sales and the amounts of the

additions to reserves for bad debts allowed by the

respondent, which additions were based on a per-

centage of gross sales were as follows:

Period Gross x^dditions Percent

or year ended sales allowed of sales

January 31, 1928 $197,294.79 $5,425.61 2%
January 31, 1929 544,406.09 14,971.17 23^4

January 31, 1930 515,325.80 25,766.29 5

Amounts of $7,891.79 for the period ended Jan-

uary 31, 1928, and $21,776.24 for the year ended

January 31, 1929, which are equal to 4 percent of

gross sales for that period and year, resj^ectively,

are reasonable additions to petitioner's reserve for

bad debts.

OPINION.
ARUNDELL : The first question is whether peti-

tioner's pa^^ments to Aaron Holtz of 6 percent on

his "debenture preference stock" were payments

of dividends or interest. Petitioner claims that the

real relation between it and Holtz was that of debtor

and creditor and the annual sums paid are de-

ductible as interest on borrowed money. [12]

This question has been presented a nmiiber of

times to the Board and the courts under slightly

varying facts. In some cases the so-called stock

was to be retired at a fixed date, Arthur R. Jones

Syndicate, 5 B. T. A. 853; reversed, 23 Fed. (2d)

833, and in others at the option of the corporation

or the stockholder, Finance & Investment Corp., 19

B. T. A. 643; affd., 57 Fed. (2d) 444. In some
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cases the interest or dividends were payable re-

gardless of earnings. Wiggin Terminals, Inc. v.

United States. 36 Fed. (2d) 893. and in others

payments were to be made only out of surplus or

profits. Kentucky River Coal Coi*p. v. Lucas, 51

Fed. (2d) 586. sustaining 3 B. T. A. 6^: Badger

Lumber Co.. 23 B. T. A. 362 : Elko LamoiUe Power

Co.. 21 B. T. A. 291 ; aifd.. 50 Fed. (2d) 595. Xone

of the decided eases lay down any comprehensive

rule by which the question presented may be de-

cided in all cases, and "the decision in each case

turns upon the facts of that case." Xowland Realty

Co. V. Commissioner. 47 Fed. (2d) 1018; affirming

18 B. T. A. -405: Ai'thur R. Jones Syndicate,

supra : Garden Homes Co. v. Commissioner. 64 Fed.

(2d) 593, 598. In each ease it must be determined

whether the real transaction was that of an invest-

ment in the corporation or a loan to it. On this

the designation of the instrument issued by the

corporation, while not to be ignored, is not con-

clusive. I. Unterberg k Co.. 2 B. T. A. 274. The

real intention of the parties is to be sought and in

order to establish it evidence aliimde the contract

is admissible. Arthur R. Jones Syndicate, supra.

If the evidence establishes ^'that dividends paid

are. according to the intent of the parties, in fact

interest, and the stock on which the dividends are

paid is merely held by the creditor as seciu'ity,

it makes no difference what the reason was for

paying in that foiTQ." Wiggin Terminals. Inc. v.

L^nited States, supra.
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111 tlie present case it was obviously the intent

of the interested parties that the $99,000 advanced

by Aaron Holtz to the petitioner corporation was

to be regarded as a loan. The uncontradicted evi-

dence is that Holtz did not want to stand in the

relation of a stockholder to the corporation. He
wanted a definite income from the money advanced

and assurance that he would be repaid. The only

reason for not openly treating the $99,000 as a

loan was to aid the corporation in obtaining a credit

rating. The lender was not restricted to corporate

earnings for the return on his advances, and upon

default for two years had a right of action against

the corporation for both principal and interest. It

is our opinion that in reality the rcdation of Aaron

Holtz to the petitioner corporation was that of

creditor rather than stockholder. Consequently, the

siuns representing 6 percent upon his loans are

interest and deductible l)y the petitioner, [lo]

The issue on the reserve for bad debts covers the

period ended January 31, 1928, and the fiscal year

ended January 31, 1929. The fiscal year ended

January 31, 1930, is not involved under this issue,

although evidence pertaining to that year was in-

troduced.

The amounts claimed by petitioner in its returns

for the periods under review, the amounts allowed

by the respondent, and the amounts now claimed by

petitioner as reasonable additions to the reserve for

bad debts are as follows:



20 Comm. of Internal Revenue vs.

January 31 Jaimary 31

1928 1929

Originally claimed $18,421.13 $16,961.42

i\llowed 5,425.61 14,971.17

Presently claimed 7,891.79 21,776.24

The amounts now claimed represent 4 percent

of gross sales, and the amounts allowed by respond-

ent are 2% percent of gross sales.

As set out in the findings of fact, the practice of

petitioner was to credit to the bad debt reserve an

amount equal to the total of accounts which were

delinquent for four months. Against the reserve

was charged the actual bad debts. The actual bad

debts for the period ended January 31, 1928, were

$15,636.98 and for the fiscal year ended January

31, 1929, they were $12,812.81, a total of $28,449.79,

against total additions to reserves now claimed in

the amount of $29,668.03, and $20,396.78 allowed

by the respondent. These figures demonstrate that

the additions allowed by the respondent were in-

sufficient to care for bad debts and also establish

that the amounts now claimed by petitioner are not

unreasonable additions. In our opinion the amounts

now claimed by petitioner should be allowed as

deductions of reasonable additions to its reserve for

bad debts.

At the trial of these proceedings a question arose

as to the effect of setting up an initial reserve for

1)3d debts in the amount of $15,585.79 representing

121/2 percent of the accounts receivable purchased

by petitioner from its predecessor. The evidence
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develops that the amount so credited to the reserve

account has not been charged to earnings or sur-

phis, nor has a deduction ever been claimed in

lespect of it in petitioner's income tax returns.

Petitioner does not now claim any deduction on

account of tlie $15,585.79 credited to the reserve

at the opening of its books, but claims deductions

for additions thereto in amounts representing 4 per-

cent of its sales, which we have held above are allow-

able. The initial reserve does not appear to have

any bearing upon the questions presented for de-

cision.

Decision will be entered under Rule 50.

[Seal] [14]

Ignited States Board of Tax Appeals

Docket No. 66268

THK I>RO('TOR SHOP, INCORPORATED,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE.
Respondent.

DECISION.

Pursuant to the opinion of the Board promul-

gated May 16, 1934, the respondent herein on July

'.], T9.'>4, having filed a proposed recomputation
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and the petitioiier having filed a notice of acquies-

cence therein, it is

ORDERED and DECIDED that there is a de-

ficiency for the fiscal year ended January 31, 1930,

in the amount of $23.39.

Enter

:

[Seal] (Sgd) C. ROGERS ARUNDELL,
Member.

[Endorsed] : Entered Jul. 11, 1934. [15]

[Title of Court and Cause.]

PETITION FOR REVIEW AND ASSIGN-
MENTS OF ERROR.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit

:

NOW COMES Guy T. Helvering, Commissioner

of Internal Revenue, by his attorneys, Frank J.

Wideman, Assistant Attorney General, Robert H.

Jackson, Assistant General Counsel for the Bureau

of Internal Revenue, and John D. Kiley, Special

Attorney, Bureau of Internal Revenue, and respect-

fully shows:

I.

That he is the duly qualified and acting Com-

missioner of Internal Revenue and holding office

by virtue of the laws of the United States ; that The

l^roctor Shop, Incorporated, the respondent on re-

view, hereinafter called the respondent, is a cor-

poration organized and existing under and by virtue
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of the laws of the State of Oregon, engaged in sell-

ing ready to wear women's apparel on the install-

ment basis, with its principal place of business at

o31 Washington Street, Portland, Oregon; that the

income tax return of said eorpoiation for the fiscal

year ended [16] January 31, 1930 was tiled with

the Collector of Internal Revenue for the District

of Oregon and that the office of said Collector is

located within the jurisdiction of the United States

Circuit Court of Appeals for the Ninth Circuit.

II.

The nature of the controversy is as follows,

to-wit

:

Respondent is an Oregon corporation organized

on October 6, 1927. Upon its organization it pur-

chased the assets of an existing business Icnowii as

l^roctor's. Incorporated, wdiich was engaged in sell-

ing ready to wear women's apparel on the install-

ment basis. Respondent took over the assets and

business as of October 1, 1927, and continued to

conduct the business on the installment basis.

Prior to the organization of respondent several

conferences were held between M. H. Holtz, who

became president of respondent, his father, Aaron

Holtz, and the attorney for the respondent on the

({iiestion of financing the new enterprise. Aaron

Holtz was willing to lend the necessary funds to the

contemplated organization, but was not willing to

accept stock l)ecause he desired to be assured that

liis advances would be repaid, and he also w^anted
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a definite income from the fmids. It was deemed in-

advisable to issue bonds to cover the loans, as that

vvoidd affect the credit of the corporation. It was

finally decided by the attorney for the respondent

to have the new corporation issue a form of

"debenture preference stock" to Aaron Holtz as

evidence of the amounts advanced by him.

Respondent's articles of incorporation filed with

the corporation department of the State of Oregon

on October 6, 1927, state that the authorized capital

stock consists of 10 shares of common stock [17]

of the par value of $100 each, and 990 shares of

preferred stock of the par value of $100 each. Upon
incorporation 990 shares of the stock described as

"debenture preference stock" were issued to Aaron

Holtz.

Amounts representing 6 percent per annum on

the amount of $99,000 were paid by respondent to

Aaron Holtz, and accrued on its books for the fiscal

year ended January 31, 1930. The amounts so paid

and accrued have been claimed as interest deduc-

tions by respondent and have been disallowed as

deductions by the Commissioner.

The Commissioner determined a deficiency in

Federal income tax against the respondent for the

fiscal year ended January 31, 1930 in the amount

of $681.74, and on March 21, 1932 sent to it by

registered mail notice of said deficiency in accord-

ance with the provisions of Section 272 of the Reve-

nue Act of 1928; that thereafter on May 14, 1932

the respondent filed an appeal from said notice of

deficiency with the United States Board of Tax

Appeals.
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Oil September 28, 1933 the ease was siibiiiitted

to tlie United States Board of Tax Appeals for its

deeisiou. On May 16, 1934 the Board promulgated

its opinion and on July 11, 1934 entered its de-

cision and redetermination in accordance with its

opinion, wherein and where])y it was ordered and

decided that there was a deficiency in tax for the

fiscal year ended January 31, 1930 in the amount

of $23.39.

The Commissioner being aggrieved by the con-

clusions of law contained in said opinion and by

said final decision, desires to obtain a review thereof

by the United States Circuit Court of Appeals for

the Ninth Circuit. [18]

III.

The Commissioner's assignments of eri'or are as

follows

:

1. The Board of Tax Appeals erred in deter-

mining that the sum of $5,940.00 paid during the

fiscal year ended January 31, 1930 constituted in-

terest on inde])tedness, and as such was deductible

from income.

2. The Board of Tax Appeals erred in deter-

mining that the so-called ''debenture preference

stock'' of the respondent constituted indebtedness

of the taxpayer.

3. The Board of Tax Appeals erred in its fail-

ure and refusal to hold that the sum of $5,940.00

}jaid l)y the respondent during the fiscal year ended

January 31, 1930 constituted the payment of a

dividend.
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4. The Board of Tax Appeals erred in its fail-

ure and refusal to hold that the so-called "deben-

ture preference stock" of the respondent was in

fact and in law preferred stock.

5. The Board of Tax Appeals erred in determin-

ing that there \vas a deficiency in tax for the fiscal

\'ear ended January 31, 1930 in the amount of

$23.39.

6. The Board of Tax Appeals erred in its fail-

ure and refusal to determine that there was a de-

ficiency in tax for the fiscal }ear ended January

31, 1930 in the amount of $681.74.

WHEREFORE, he petitions that a transcript of

the record be prepared in accordance with the rules

of the United States Circuit Court of Appeals for

the Ninth Circuit, and transmitted to the Clerk

of said [19] Court for filing and appropriate action

be taken to the end that the errors complained of

may be reviewed and corrected by the United States

Circuit Court of Appeals for the Ninth Circuit.

(Sgd; FRANK J. WIDE:MAN,
Assistant Attorney General

(Signed) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Of Counsel:

JOHN D. KILEY,
Special Attorney,

Bureau of Internal Revenue.
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United States of America,

District of Columbia—ss.

JOHX D. KILEY, being duly sworn, says that

he is a Special Attorney in the office of the Assistant

General Counsel for the Bureau of Internal Reve-

nue and as such is duly authorized to verify the

foregoing i^etition for review; that he has read

said petition and is familiar wth the contents

thereof ; that said petition is true of his own knowl-

edge except as to the matters therein alleged on in-

formation and l)elief, and as to those matters he

believes it to be true.

(Sgd) JOHN D. KILEY.

Sworn and subscribed to before me this 5 day

of October, 1934.

(Sgd) GEORGE W. KREIS,
Notary Public.

My conmiission expires Nov. 16, 1937.

[Endorsed]: Filed Oct. 5, 1934. [21]
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[Title of Court and Cause.]

NOTICE OF FILING PETITION FOR
REVIEW.

To:

Proctor Shop, Incorporated,

331 Washington Street,

Portland, Oregon.

R. C. Nelson, Esq.,

800 Pacific Bldg.,

Portland, Oregon.

You are hereby notified that the Commissioner

of Internal Revenue did, on the day of Octo-

ber, 1934, file with the Clerk of the United States

Board of Tax Appeals, at Washington, D. C, a

petition for review by the United States Circuit

Court of Appeals for the Ninth Circuit, of the de-

cision of the Board heretofore rendered in the

above-entitled case. A copy of the petition for re-

view and the assignments of error as filed is hereto

attached and served upon you.

Dated this 5th day of October, 1934.

(Sgd) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Personal service of the above and foregoing

notice, together with a copy of the petition for

review and assignments of errors mentioned therein.
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is lieroby acknowledged this 9 day of Octo1)er,

1934.

(Sgd) THE PROCTOR SHOP, INC.,

Merrimaii H. Holtz, Pres.,

Respondent on Review.

(Sgd) ROS(^OE C. NELSON,
Attorney for Respondent on Review.

[Endorsed] : Filed Oct. 16, 1934. [21]

[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

Yon will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of

Appeals for the Ninth C'ircuit, copies duly certi-

fied as correct of the following documents and

records in the above-entitled cause in connection

with the petition for review by the said Court of

Appeals for the Ninth Circuit, heretofore filed by

the Commissioner of Internal Revenue:

1. Docket entries of the proceedings before the

Board.

2. Pleadings before the Board,

(a) Petition, including annexed copy of de-

ficiency letter.

(b) Answer.

3. Findings of fact, opinion and decision of the

Board.
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4. Petition for review, together with proof of

service of notice of filing petition for review and of

service of a copy of petition for review.

5. Orders enlarging time for the preparation of

the evidence and for the transmission and delivery

of the record. [Not included in record.] [22]

6. This praecipe.

(Sgd) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Counsel for respondent on review concurs in this

praecipe for record.

(Sgd) ROSCOE C. NELSON,
Counsel for Respondent.

Service of a copy of the within praecipe is hereby

admitted this 5th day of December, 1934.

(Sgd) ROSCOE C. NELSON,
Counsel for Respondent.

[Endorsed] : Filed Dec. 13, 1934. [23]

[Title of Court and Cause.]

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax
Appeals, do hereby certify that the foregoing pages,

1 to 23, inclusive, contain and are a true copy of the

transcript of record, papers, and proceedings on file

and of record in my office as called for by the

Praecipe in the appeal (or appeals) as above num-
bered and entitled.
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In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of Tax
Appeals, at Washing-ton, in the District of Colum-

bia, this 31st day of Dec, 1934.

[Seal] B. D. GAMBLE,
Clerk,

United States Board of Tax Appeals.

[Endorsed]: Xo. 7735. United States (Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. The

Proctor Shop, Inc., Respondent. Transcript of the

Record. Upon l^etition to Review an Order of the

United States Board of Tax Appeals.

Filed January 8, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




